Preemption Binder Contents
This binder includes six documents which provide a basic understanding of the state preemption issue,
and background information on the Precautionary Principle, as applied to the regulation of pesticides in
the United States and Canada.
1. An article which appeared in Beyond Pesticides Daily Blog on February 24, 2017, hailing the
passage of non-binding resolutions by Oak Park and Evanston, calling upon the Illinois General
Assembly to end state preemption.
2. The resolution composed by Go Green Oak Park and passed by the Oak Park Village Board on
February 21, 2017.
3. A comprehensive article by Beyond Pesticides that tells the story of how preemption was
established in the United States, through a fierce lobbying effort in state legislatures by the lawn
care and chemical industries.
4. An article by Beyond Pesticides explaining the Precautionary Principle. This is a regulatory
framework which was established by the Supreme Court of Canada and is the basis of European
Union regulation. It is what it sounds like. It is NOT the framework for regulation in the United
States.
5. A one-page Preemption Fact Sheet, for quick reference.
6. The petition presented by Go Green Oak Park to the Oak Park Village Board in February 2016,
calling on them to take actions to protect our children from pesticides and toxic chemicals. The
Preemption Resolution was one of those actions. There’s more work to be done.

A Resolution of the Oak Park Village Board of Trustees Urging the State of Illinois to Repeal
Preemption of Local Regulation of Pesticides
WHEREAS, Oak Park residents have been advocating a Village policy to prohibit the use of synthetic pesticides
and herbicides on Village property and to discourage their use on private property; and,
WHEREAS, In 1991, the United States Supreme Court ruled that, absent state law to the contrary, federal
pesticide law does not preempt local regulations dealing with the use of pesticides (Wisconsin Public Intervenor v.
Ralph Mortier); and,
WHEREAS, In that case, the U.S. Supreme Court ruled that the Federal Insecticide Fungicide Rodenticide Act
(FIFRA) leaves local regulation of pesticides in the hands of local authorities under existing state laws; and,
WHEREAS, In that case, the Attorney General of the State of Illinois filed a friend of the court brief to argue in
support of local authority over pesticide regulation; and,
WHEREAS, In 1983 the State of Illinois adopted an amendment to the Illinois Pesticide Act of 1979 that
prohibits local government from regulating the registration, purchase, use, storage and disposal of pesticides (see
Annex); and,
WHEREAS, Illinois law expressly prohibits local ordinances regulating pesticides, thus making the
aforementioned 1991 United States Supreme Court decision irrelevant in Illinois; and,
WHEREAS, the Village of Oak Park has adopted an Integrated Pest Management ordinance that restricts
pesticide use on Village property and wishes to retain the right to freely adopt regulations regarding pesticide use
in its jurisdiction;
NOW THEREFORE, BE IT RESOLVED AND ORDERED that the Oak Park Village Board of Trustees: Urges
the General Assembly of the State of Illinois to repeal the preemption of local government regulation of
pesticides as stated in the Illinois Pesticide Act, Section 3, Paragraph 4; Supports re-establishment of the right of
local home rule governments to adopt pesticide regulations that are stricter than state laws; Will work with
other Illinois municipalities and counties to reform state pesticide practices to limit or eliminate use of pesticides
and to overturn state preemption of local pesticide regulations.

Draft Version 1

July 10, 2016

Annex
(415 ILCS 60/3) (from Ch. 5, par. 803)
Sec. 3. Delegation of Authority. The Illinois Department of Agriculture shall administer "The Illinois Pesticide Act".
1. It shall be the duty of the Department of Agriculture to enforce this Act and such provisions of other Acts intended to
control the registration, purchase, use, storage and disposal of pesticides, unless otherwise specified in this Section. Also,
the Department of Agriculture shall control the purchase and use of pesticides pertaining to the production, protection,
care, storage, or transportation of agricultural commodities and to control the use of pesticides applied by agricultural
equipment. Also, the Department shall establish and implement an Agrichemical Facility Response Action Program as
provided in Section 19.3.
2. It shall be the duty of the Department of Public Health to enforce such provisions of this Act and other Acts intended to
control structural pest pesticides, as defined in subparagraph 37 of Section 4, of this Act. It shall be the duty of the
Department of Public Health to enforce such provisions of this Act related to vector control, control of pestiferous and
disease carrying insects, rodents and other animals, and control of birds and other mammals that may pose a threat to the
health of the public.
3. It shall be the duty of the Environmental Protection Agency to enforce such provisions of this Act and other Acts
intended to protect and preserve the quality of air, water, and guard against unreasonable contamination of land resources.
4. The regulation of pesticides by any political subdivision of this State, including home rule units, is specifically prohibited
except for counties and municipalities with a population over 2,000,000. The regulation of pesticides under this Act is an
exclusive power and function of the State, except as provided in this paragraph, and is a denial and limitation, under Article
VII, Section 6, subsection (h) of the Illinois Constitution, of the power of a home rule unit to regulate pesticides.
(Source: P.A. 89-94, eff. 7-6-95.)
(415 ILCS 60/4) (from Ch. 5, par. 804)
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State Preemption Law
By Matthew Porter

The battle for local control of democracy

T

his past July the Takoma Park, Maryland City Council
unanimously passed the Safe Grow Act of 2013, which
generally restricts the use of cosmetic lawn pesticides on
both private and public property within the city’s jurisdiction. This
landmark victory was the first time that a local jurisdiction of this
size in the U.S. has used its authority to restrict pesticide use. While
this type of local law has taken hold in provinces across Canada
over the last seven years,1 its adoption in the U.S. is a watershed
moment for public health and environmental advocates, raising
the larger question as to why it hasn’t happened sooner and
more widely across the country. The answer –state laws that
preempt, or take away, local authority to restrict pesticide use.
Currently, 43 states have some form of state law that preempts
local governments’ ability to regulate the use of pesticides. In fact,
state environmental preemption law often applies more broadly
to local restrictions on genetically engineered crops and the use
of synthetic fertilizers.
What is State Preemption?

State preemption laws effectively deny local residents
and decision makers their democratic right to better
protection when a community decides that
minimum standards set by state and federal law are
insufficient. Given this restriction, local jurisdictions
nationwide have passed ordinances that restrict
pesticide use on the towns public property, or
school districts have limited pesticides on its land.
As pesticide pollution and concerns over the effects
of GE foods on human and environmental
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Preemption is the ability of one level of government to
override laws of a lower level. While local governments once
had the ability to restrict the use of pesticides on all land
within their jurisdictions, pressure from the chemical
industry led many states to pass legislation that prohibits
municipalities from adopting local pesticide ordinances
affecting the use of pesticides on private property
that are more restrictive than state policy.
A U.S. Supreme Court decision in 1991
upheld the rights of localities to
restrict pesticides under federal

pesticide law. Chemlawn Services Corporation, now TruGreen,
went to bat that same year, lobbying state legislatures with the
argument, “The lawn care industry is besieged by misinformation
regarding industry’s use of pesticides and fertilizers and the effect
these chemicals have on the environment and the public health.”
According to Allen James, former president of the Responsible
Industry for a Sound Environment (RISE), a pro-pesticide trade
group, “Local communities generally do not have the expertise on
issues about pesticides to make responsible decisions.”2 Beyond
Pesticides argued that the basic rights of local governments to
protect public health and the environment must be preserved,
especially in a climate where federal and state government are
not adequately protective. Local grassroots organizations
have effectively mobilized against the use of lawn pesticides,
armed with the knowledge of the hazards and the viability
of management practices that, without pesticides, focus on
building a soil environment rich in microbiology that will
produce strong, healthy turf that is able to withstand
many of the stresses that affect turfgrass.
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health mount, many are fighting to overturn preemption laws and
return the power back to localities, enabling them to adopt more
stringent protective standards throughout their communities.
History of Preemption

that localities seeking more restrictive pesticide regulations could
petition the commissioner for a variance from the states pesticide
law. For example, in New York, “Jurisdiction in all matters pertaining
to the distribution, sale, use, and transportation of pesticide, is by
this article vested exclusively in the commissioner.” (33-0303)

In 1979, Mendocino County, California was one of the first local
jurisdictions in the country to pass a pesticide ordinance, in this
Five states that vest exclusive regulatory authority in
case prohibiting the aerial application of phenoxy herbicides,
their commissioner specify that localities can petition the
such as 2,4,5‐T. The measure was passed after an incident in
commissioner for exemptions to these pesticide regulations. For
1977 that resulted in herbicide drift on school buses nearly
example, in Louisiana, “The governing authorities of parishes
three miles away from the application site. A California State
and municipalities may request that the rules applicable to
Supreme Court decision upheld the right of citizens to adopt more
the distribution, sale or application of pesticides be amended
protective standards than the state and federal government. (The
to provide for specific problems encountered in the parish or
People v. County of Mendocino, 1984) The California legislature
municipality.” (R.S 3:224B)
then adopted legislation to preempt that right. The issue of
federal preemption of local ordinances made its way to the U.S.
No preemption. Seven states do not preempt local authorities’
Supreme Court, which ruled in 1991 that federal law (the Federal
ability to restrict the use of pesticides on any land within their
Insecticide, Fungicide and Rodenticide Act, FIFRA) does not
jurisdiction. Some of these states have no regulations that would
preempt local jurisdictions from restricting the use of pesticides
preempt local authority and others have specific langue written in
more stringently than the federal government. (Wisconsin Public
that reaffirms localities’ authority, such as in Maine, which states,
Intervenor v. Ralph Mortier) However, the ability of states to
“These regulations are minimum standards and are not meant to
take away local authority was left in place. The pesticide lobby
preempt any local ordinances which may be more stringent.” (01immediately formed a coalition, called the Coalition for Sensible
026 Chapter 24. Section 6)
Pesticide Policy, and developed model legislation
that would restrict local municipalities from passing
Explicit Preemption
ordinances regarding the use or sale of pesticides on
private property. The Coalition lobbyists descended
Alabama
Arizona
Arkansas
California
Colorado
upon states across the country, seeking and passing,
in most cases, preemption legislation that was often
Florida
Georgia
Idaho
Illinois*
Iowa
identical to the Coalition’s wording.
Variations in Pesticide Preemption
Language

Explicit Preemption. Twenty-nine states have
nearly identical preemption language that explicitly
preempts localities from adopting stricter legislation
that would regulate the use of pesticides. Most states’
preemption clauses read similar to the American
Legislative Exchange Council’s (ALEC) Model State
Pesticide Preemption Act, which states,
“No city, town, county, or other political subdivision
of this state shall adopt or continue in effect any
ordinance, rule, regulation or statute regarding
pesticide sale or use, including without limitation:
registration, notification of use, advertising and
marketing, distribution, applicator training and
certification, storage, transportation, disposal,
disclosure of confidential information, or product
composition.”
Limited preemption. Fourteen states do not have
explicit preemption language. However, they
delegate all of the authority to regulate pesticide law
to a commissioner or pesticide board. This implies
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Preemption of Local Laws on GE Crops

In 2005, agricultural lobby groups worked to pass state preemption
legislation that prevents towns, counties, or cities from passing
any ordinance, regulation, or resolution to restrict GE crops or any
other plants. These laws seek to stop laws that have been adopted
by nearly 100 towns in New England3 that limit the growing of
genetically modified seeds and livestock.4 So far, 16 states have
passed legislation that limits the ability of localities to regulate GE
crops. These preemption regulations often amend state seed law.
For example, in Arizona, “The regulation and use of seeds are of
statewide concern. The regulation of seeds pursuant to this article
and their use is not subject to further regulation by a county, city,
town, or other political subdivision of this state.” (3-243)
Oregon recently joined this list of 16 states after Gov. John
Kitzhaber signed Senate Bill 863 into law on October 8, 2013.
The bill, which preempts localities’ ability to regulate seeds used
for commercial agriculture, contains an emergency clause that
allows it to take immediate effect. The law however, does not
affect measures in Benton and Lane counties that already restrict
GE planting.5 This legislation comes after unapproved GE wheat
was found growing in an Oregon wheat field, which led to Japan
temporarily halting its importation of U.S. western white wheat

from the Pacific Northwest.6
Even more troubling, an amendment added to the House of
Representatives version of the 2013 Farm Bill by Rep. Steven King
(R-IA) would set a federal standard that preempts any state’s or
locality’s ability to impose conditions on the production of any
agricultural product offered for sale in interstate commerce. This
amendment would prohibit locality’s from restricting the sale or
use of GE seeds. This amendment would also undo state laws in
Maine and Connecticut, regarding the labeling of GE ingredients.7
Recent Preemption Struggles and Victories

On April 15, 2004, Dane County, Wisconsin officials, who oversee
61 municipalities including Madison, passed a local county‐wide
ban on the use of synthetic lawn fertilizers that contain phosphorus
due to its pollution of local lakes. This directly restricted the use
of ‘weed and feed’ products that combine synthetic fertilizers
and herbicides. The chemical industry trade group RISE sued
the County citing preemption law. The U.S. 6th Circuit Court of
Appeals upheld Dane County’s ordinance in December 2005,
finding that the law does not preempt local authority to regulate
fertilizers. Jurisdictions in states that preempt local authority to
restrict pesticides can in most cases institute synthetic fertilizer

Map of State Preemption Laws
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restrictions that limit ‘weed and feed’ products with pesticides.
State activists have worked to overturn preemption law. In 2008,
California State Assemblywomen Fiona Ma introduced AB977 to
overturn the California state law that prohibits the restriction
of pesticides by local jurisdictions. In 2011, Connecticut State
Senator Edward Meyer introduced S.B. 244,which would have
overturned Connecticut’s preemption law. In 2012, a similar bill,
HB 5121, was introduced in the State House and passed through
the Joint Committee on Environment, however the bill was not
brought to the floor for a vote.
Bill 2491, which would establish provisions governing the use
of pesticides and GE crops in Kauai, Hawaii, was introduced by
county council member Gary Hoosier in 2013 over concerns
about the use of pesticides on GE test fields and genetic drift.
The bill calls for buffer zones between fields where pesticides are
applied and areas that are used by sensitive populations, such as
schools and hospitals. The bill would also force seed companies to
conduct an Environmental and Public Health Impact Study (EPHIS)
as a prerequisite for the further planting of GE seed. As this fight
over GE regulation in Hawaii has grown, Gov. Neil Abercrombie
argued that regulation of GE crops should come from the state and
promised that the state will increase oversight of seed companies’
use of pesticides. Despite these efforts by the Governor, the Kauai
county council passed the bill by a 6-1 margin. After the bill was
vetoed by Kauai Mayor Bernard Carvalho,8 the County Council
overturned the veto by a
vote of 5-2.9
The most important
achievement
under
state law that upholds
local
authority
to
restrict pesticides has
been the passage of the
Safe Grow Act of 2013,
which generally restricts
the use of cosmetic
lawn
pesticides
on
both private and public
property
throughout
Takoma Park, Maryland.
This landmark legislation
stops
involuntary
poisoning and nontarget contamination from pesticide drift and volatility that
occurs, resulting in these toxic chemicals moving off of treated
private yards. The new law fits into the city’s strategic plan to lead
community efforts in environmental sustainability, protection,
and restoration, and secures Takoma Park’s role as a leader in
sustainability in the state of Maryland and the nation.
What Can I Do?

Residents in one of seven states (Alaska, Hawaii, Maine, Maryland,
Nevada, Utah, and Vermont) without preemption, can consider

using local authority to adopt pesticide restrictions that are
protective of health and the environment.
Residents in 14 states (Connecticut, Delaware, Indiana, Louisiana,
Massachusetts, Michigan, Mississippi, New Jersey, New York,
South Carolina, Rhode Island, Virginia, and Washington) with
limited preemption, can petition the state to authorize the
adoption of local pesticide restrictions. Within the five states that
explicitly provide for local petitions (Indiana, Louisiana, Michigan,
New Jersey, and Washington), this mechanism can be used to
move a policy recommendation forward.
Those who live in states that explicitly preempt local authority can
mount an effort in the state legislature to reverse preemption and
advance principles of local democratic governance.
The Federal Insecticide, Fungicide and Rodenticide Act (FIFRA)
has established a partnership between local state, and federal
governments. This partnership has resulted in a variety of
important solutions to pesticide problems. When the Supreme
Court ruled in 1991 to uphold the historic FIFRA partnership,
it affirmed an authority that has been a part of FIFRA since its
original enactment. Preemption denies citizens the right to
protect health and the environment. Numerous studies by the U.S.
Government Accountability Office and scientific studies indicate
that federal and state governments alone are not adequately
protective of health and the environment. There is no evidence
that the prospect of local
democratic decision making
is a threat to agriculture
or other business interest
in local communities. In
fact, those closely aligned
with these interest are
well-represented in local
decision making bodies.
Finally, local legislators know
that restricting pesticides
is no different from
other environmental and
neighborhood stewardship
laws, including restrictions
on littering, recycling, noise,
picking up after pets, and
smoking. These local laws
all act on values associated with living in a community where
contaminant-free air, water, and land are shared resources.
Beyond Pesticides has available on its website model ordinances
that you can use to begin discussion in your community on local
policies that restrict pesticides and advance sustainable land
practices. See www.beyondpesticides.org for more information.
This article was published in Pesticides and You, Vol. 33, No. 3, Fall
2013.
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Precaution: Science and Policy
By Terry Shistar, Ph.D.

I

n July 2014, the U.S. Fish and Wildlife Service (FWS), in announcing its decision to phase out the use of neonicotinoid pesticides
on federal wildlife refuges, noted that the chemicals’ prophylactic use (before identifying pest problems) and broad spectrum
effect on non-target species runs contrary to its integrated and precautionary approach to pest management. The chief of the National
Wildlife Refuge System, James Kurth, said, “We make this decision
based on a precautionary approach to our wildlife management
practices. . .” This statement introduces the concept of precaution
into pesticide policy, an approach found in the Organic Foods Production Act (OFPA). However, the federal pesticide registration system managed by the U.S. Environmental Protection Agency under
the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA), operates with a bias against precaution, high allowable risk, and perpetual crisis management.
The Precautionary Principle

In 1998, a gathering of scientists, philosophers, lawyers, and environmental activists produced this statement of the Precautionary
Principle (known as the Wingspread Statement):
When an activity raises threats of harm to human health or
the environment, precautionary measures should be taken
even if some cause and effect relationships are not fully established scientifically. In this context the proponent of an activity, rather than the public, should bear the burden of proof.
The process of applying the precautionary principle must be
open, informed and democratic and must include potentially
affected parties. It must also involve an examination of the full
range of alternatives, including no action.1
Organic Foods Production Act (OFPA)

Perhaps the clearest embodiment of the precautionary principle in
United States law is in OFPA. The law establishes criteria for determining which synthetic materials may be used in organic production
that are clearly precautionary:
[7 U.S.C. 6504] National Standards for Organic Production. To
be sold or labeled as an organically produced agricultural product under this chapter, an agricultural product shall—
(1) have been produced and handled without the use of
synthetic chemicals, except as otherwise provided in this
chapter;
[7 U.S.C. 6517] National List.
(c) Guidelines for Prohibitions or Exemptions.— (1) Exemption for prohibited substances in organic production and
handling operations.—
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The National List may provide for the use of substances in an
organic farming or handling operation that are otherwise prohibited under this chapter only if—
(A) the Secretary determines, in consultation with the Secretary of Health and Human Services and the Administrator of
the Environmental Protection Agency, that the use of such
substances—
(i) would not be harmful to human health or the environment;
(ii) is necessary to the production or handling of the agricultural product because of the unavailability of wholly
natural substitute products; and
(iii) is consistent with organic farming and handling;
These three criteria are further elaborated in OFPA and its implementing regulations. They are utilized by the National Organic Standards Board (NOSB), which consists of representatives of all aspects
of the organic community (including producers, handlers/processors, retailers, consumers, environmentalists, scientists, and certifiers), in determining acceptable materials in organic production.
The presumption against the use of synthetic materials in organic
production establishes the burden of proof that is the key element
of precaution.2 OFPA is also precautionary because the burden of
proof to show that the synthetic materials meet the three criteria
rests with those who want to have it used in organic production.
To be allowed for use under certified organic standards, the NOSB
must approve the material by a two-thirds “decisive” vote, adding a
further element of precaution.
Federal Insecticide, Fungicide, and Rodenticide Act
(FIFRA)

The burden of proof in many other regulatory
schemes in the U.S. is anti-precaution and
favors the allowance of risk. This is not always obvious in the statutory language.
FIFRA, for example, is not explicitly
anti-precaution. Rather, at least
some of that bias has been
added by EPA in its implementation.
FIFRA’s safety
standard
allows a pesticide to
be used if it does not
result in “unreasonable
adverse effects on the environment,”3 defined as “(1) any
unreasonable risk to man or the
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environment, taking into account the economic, social, and environmental costs and benefits of the use of any pesticide, or (2) a human
dietary risk from residues that result from a use of a pesticide in or
on any food inconsistent with the standard under section 408 of the
Federal Food, Drug, and Cosmetic Act (21 U.S.C. 346a).”4 FIFRA’s underlying standard is not as precautionary as OFPA’s standard because
OFPA requires that both need and lack of adverse effects be established. In addition to FIFRA allowing “benefits” to trump hazards
(with its risk-benefit calculation), the greatest anti-precautionary
aspect of U.S. pesticide regulation actually stems from the way EPA
applies science to its unreasonable adverse effect determination.
A scientific test for toxicity or some other impact of a chemical is said
to be “positive” when the a statistically significant number of test
subjects (based on laboratory animal testing) exhibit a toxic effect
that is greater in the dosed group than the control group. Those positive tests, which under FIFRA are performed by the manufacturer,
other potential registrants, or a contractor hired by one of them, provide the potential support for denying a pesticide registration.
FIFRA requires EPA to register a pesticide if it does not cause unreasonable adverse effects on the environment, but the practice of
EPA is to allow pesticide registration unless unreasonable adverse
effects are demonstrated. Unlike OFPA, the burden of proof, as FIFRA is implemented by EPA, is on the agency to show harm.
Furthermore, because the tests that provide potential support
for a decision to deny a registration require demonstration of statistically significant impacts without requiring a minimum power
of the statistical test, the bias in favor of allowing the use of the
pesticide is greater.
In the case of toxicological tests of pesticides, the experiment is attempting to disprove the hypothesis (known as the null hypothesis)
that there is no difference between those test animals receiving
doses of the pesticide and the controls (no exposure) –that is, that
the pesticide has no effect. The experiment is arranged so that a
positive result disproves the null hypothesis.
The power of a statistical test is the probability that it correctly rejects the null hypothesis when it is false. In the case of a test to
determine whether a chemical is carcinogenic, for example, the
null hypothesis is that the chemical does not cause cancer. Thus
the power of the test is the probability that the test will determine
that a carcinogen causes cancer. Scientists typically focus on significance or the confidence level, the probability that a test will
not reject a true null hypothesis. In the example of carcinogenicity
testing, the confidence level is the probability that the test will de-
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termine that a non-carcinogen does not cause cancer.
An investigation into statistical power and precaution

When a toxicological test is performed, the question as to whether
or not there is an effect is determined by statistical tests performed
on the data resulting from the test. Typically, the frequency of the
effect (e.g., percentage of animals with tumors) in dosed animals is
compared to the frequency in controls. One test that is often used
is Fisher’s Exact Test, and it is the one used in these calculations.
In statistical inference from the data, there are two types of errors
that can be made:
• Type I errors are false positives –saying that a chemical causes
tumors when it doesn’t;
• Type II errors are false negatives –saying that a chemical does
not cause tumors when it does.
Either kind of error can arise from random factors. When a result is
judged to be “statistically significant,” it means that the observed
proportion of effects (tumors) is unlikely to have occurred by chance
if the chemical has no effect. Usually, “unlikely” means it would
happen less than 5% of the time. That means that the rate of type I
errors that is allowed is less than 5%. The rate of type I errors is also
called α , or the significance level. 1- α is called the confidence level.
The rate of type II errors is called β, and 1 - β is called the power of
the test. It is the likelihood that the experiment would find an effect
if there is one.
While α is generally reported, β almost never is. While there is a
standard for statistical significance based on α, there is not a requirement for a minimum value of β. In a regulatory setting, type
I errors hurt chemical manufacturers because they mean that a
harmless chemical may be subject to regulation or restriction based
on an effect that is not present. In the same setting, type II errors
hurt consumers and the public because they mean that there may
be exposure to a chemical that causes health impacts that were not
recognized by testing.
If a regulatory program is precautionary, it should not be based on
tests in which the allowed rate of false negatives is greater than the
allowed rate of false positives.
According to the EPA test guidelines, each test group starts with 50
animals, but is permitted to be reduced to 13 animals by the end of
the test. This number of animals is sufficient to detect an increase
in the incidence of the effect from 10% to 100% that occurs 95% of
the time. It is not sufficient to detect a fivefold increase from a back-
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ground incidence of 10% that occurs even 80% of the time, or any
increase up to 10X from a background rate of 5% or less that occurs
80% of the time. That means that unless the background rate is very
low and the effect is very great, there will be many false negatives.
Furthermore, it is easy to manipulate the statistical power –if it
is not controlled by oversight– to make it appear that a given experiment does not demonstrate a statistically significant effect. One
need only reduce the effective total number of subjects (sample
size, N), since EPA guidelines allow reductions of up to 75%. In reading reports of experiments submitted to EPA, one frequently sees
evidence of the reduction of N over the course of the experiment.
An animal may be found dead of causes unrelated to the experimental question. This may result from poor feed, unclean conditions, over-crowding, or other practices. It need not affect the control group more than the dosed animals. Any reduction in N will
reduce the statistical power and make it less likely that the effect
will be found to be statistically significant.
It is difficult, but possible, to find raw data on the underlying study
and the possible reduction in N resulting in a lack of significance in
the testing of pesticides. In Registration Eligibility Documents, the
Integrated Risk Information System, and other documents, EPA reports study conclusions, but not details like the number of animals
lost during the experiment. To find those details, it is necessary to
file a Freedom of Information Act (FOIA) request for the EPA reviews
of original study documents submitted by the registrant (chemical
manufacturer). For example, in one study relied upon for the continued registration of atrazine, 50.5% of all the animals died over the
course of the experiment, including 41% of the male controls and
57% of the female controls. Of the total, 41% were “found dead”

in their cages. In addition to these, two mice were deleted for misidentification, two because they were mis-sexed, and one because
the animal escaped from his cage. With these large reductions in
the number of animals from the original 60/sex/dose, it is not surprising that the experiment failed to find a significant increase in the
incidence of tumors.5
Thus, by requiring (1) that harm be demonstrated rather than the
absence of harm, and (2) statistical significance while not explicitly controlling statistical power, EPA introduces a bias in favor of
registration that goes beyond the statutory standard, and is thus
anti-precautionary.
Conclusion

In addition to the complexities associated with establishing the
“safety” or allowable hazards, given numerous gaps in information
related to multiple exposures, mixtures, synergistic effects, pre-existing disease conditions, and individual vulnerabilities and genetic
makeup, the scientific method behind policy implementation needs
constant oversight and critiquing. It is not as simple as telling a regulatory agency to protect the health of the public, workers, and the
environment based on risk assessment calculations that are subject
to manipulation and false assumptions. The examination of statistical
issues creates yet another urgent reason to embrace a national policy
of precaution and prevention when it comes to the introduction of
toxic chemicals, especially those being found to be unnecessary to
achieving goals related to productivity, profitability, and quality of life.
This article was originally published in the Spring 2015 issue of Pesticides and You, Vol. 35, No. 1.
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Wingspread statement. http://www.sehn.org/precaution.html.
The embedding of the precautionary approach in OFPA is evidence that the NOP justification for recent changes in the sunset procedures –that the standard
for removing a material should be the same for adding it—is contrary to the spirit of OFPA.
FIFRA, Section 3(c)(5) APPROVAL OF REGISTRATION.—The Administrator shall register a pesticide if the Administrator determines that, when considered with
any restrictions imposed under subsection (d)—
(A) its composition is such as to warrant the proposed claims for it;
(B) its labeling and other material required to be submitted comply with the requirements of this Act;
(C) it will perform its intended function without unreasonable adverse effects on the environment; and
(D) when used in accordance with widespread and commonly recognized practice it will not generally cause unreasonable adverse effects on the environment.
FIFRA Section 2(bb).
EPA, 1987. Data Evaluation Report of mouse oncogenicity study on atrazine, MRID #404313-02. Study sponsored by Ciba-Geigy Corp and performed at the
Ciba-Geiby testing facility in Summit, NJ.
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Fact Sheet: Preemption


Preemption occurs when higher levels of government (federal or state) eliminate or limit the
authority of lower levels. Express preemption occurs when a law contains explicit preemptive
language (a “preemption clause”). Implied preemption happens when a court finds that a law is
preemptive even in the absence of preemptive language. To guarantee that a federal or state
law is not preemptive, advocates must include a “savings clause” which preserves the
authority of lower jurisdictions, e.g., “Nothing in this law preempts more restrictive local
regulations or requirements.”



Concerns about the negative impacts of preemption are nearly universal in public health, having
been raised in alcohol policy, nutrition, tobacco control, pesticide regulation, gun violence
prevention, food safety, illegal drug policy, and fire prevention.



In June 2011, the Institute of Medicine published a groundbreaking report on policy and law
which considered preemption as a cross-cutting issue in public health. The IOM recommended
that federal and state policy makers “should set minimum standards… allowing states and
localities to further protect the health and safety of their inhabitants,” and “should avoid language
that hinders public health action.”



In public health, the term “preemption” usually refers to ceiling preemption, by which a higher
level of government takes away the power of lower jurisdictions to adopt stronger laws.
Congress and state legislators have the option of setting minimum standards, also known as
floor preemption, without invalidating stronger state or local laws.



Preemption is often supported by an industry that believes it will benefit from the elimination of
state or local authority. Industry lobbyists are generally more powerful in Washington and the
state capitols than representatives of public health, creating an uneven playing field.



Preemption has a negative impact on grassroots movement building. Preemption eliminates
the opportunity to promote state or local policy change -- a key reason that advocates join
together to take action.



Occasionally preemption is appropriate, as in the case of the Airline Smoking Ban. Because
commercial aircraft pass rapidly from one jurisdiction to another, airline safety and health issues
are best regulated at the federal level. Varying laws in adjacent states would subject aircraft to
regulations that might change several times an hour. Hence, a comprehensive system of federal
rules makes sense. However, in public health such examples are rare. The Institute of Medicine
has concluded that (ceiling) preemption is appropriate only in “situations where national
uniformity is absolutely necessary and only after the impact on public health and enforceability
has been thoroughly assessed and mitigated.”
Institute of Medicine. For the Public’s Health: Revitalizing Law and Policy to Meet New Challenges. Washington, DC: The
National Academies Press, 2011; Gorovitz E, Mosher J, Pertschuk M. Preemption or Prevention? Lessons from Efforts to
Control Firearms, Alcohol, and Tobacco. J Public Health Policy. 1998;19(1):36-50; Mowery PD, Babb S, Hobart R, et al. The
Impact of State Preemption of Local Smoking Restrictions on Public Health Protections and Changes in Social Norms. Journal
of Environmental and Public Health. New York, NY: Hindawi Publishing Co. 2012. Article ID 632629, 8 pages.
http://www.hindawi.com/journals/jeph/2012/632629/. Accessed June 9, 2012; Pertschuk M, Pomeranz JL, Aoki JR, Larkin
MA, Paloma M. Assessing the Impact of Federal and State Preemption in Public Health: A Framework for Decision Makers.
Journal of Public Health Management and Practice. 2012.

Grassroots Change
221 Oak Street, Oakland, CA 94607 (510) 548-4053
www.GrassrootsChange.net

Petition to:
Oak Park Mayor Anan Abu-Taleb
Oak Park Village Trustee Peter Barber
Oak Park Village Trustee Glenn Brewer
Oak Park Village Trustee Colette Lueck
Oak Park Village Trustee Andrea Button Ott
Oak Park Village Trustee Adam Salzman
Oak Park Village Trustee Robert Tucker
Protect Oak Park from Pesticides and Toxic Substances.
I am an Oak Park resident and am deeply concerned about the steadily accumulating evidence
about the health effects of toxic chemicals and pesticides, especially for children. Even in extremely
small concentrations, they are hazardous to human and animal health. They are also disruptive to
the biologically diverse ecosystems upon which human sustainability depends.
I consider this ecological emergency to be a moral issue. I call upon the Oak Park Board of
Trustees to respond in the best tradition of our village, as when we confronted issues of housing
discrimination, gun control, and gay/lesbian rights.
Specifically, I join in asking the trustees to take bold action, in cooperation with the community's
environmental action groups and individual activists, to:
1. Adopt policies that ban the use of toxic chemicals on Village property, and require the use of
organic land and integrated pest management;
2. Conduct an official campaign to discourage the use of toxic chemicals and pesticides by
private and institutional property owners;
3. Establish a program to educate and certify merchants, pest control and lawn-care companies
in the sale and use of non-toxic products and services;
4. Adopt a resolution encouraging the Illinois General Assembly to repeal the state preemptive
statute which denies home rule to Illinois county and municipal governments in the regulation
of pesticide and chemical use.
I encourage the trustees to examine these issues in depth, by means of your dedicated study
sessions and the Environment and Energy Commission.

